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A Brief History of Access to Information (ATI) Legislation in Zambia and the ATI Coalition

Zambia’s interest in access to information (ATI) legislation can be said to begin with the
recommendations of the Media Reform Committee established under the reign of the Movement
for Multi-Party Democracy (MMD) after 1991. One of the Committee’s recommendations was
the enactment of a freedom of information law. However, it was only after many years of struggle
for such a law that Zambia’s hope for recognition of access to information was rekindled. A bill
on access to information was introduced by the Minister of Information and Broadcasting
Services to the National Assembly in 2002. The bill made it to a second reading. It was
unfortunately withdrawn, but the text of the bill is of vital importance to the ATl legislative history
in Zambia. This initiative remains the closest that Zambia ever got to having a legal guarantee to
ATI.

Around this time, Civil Society Organisations (CSOs) were working towards the legal recognition
of access to information. A private members bill was introduced by opposition parties in 2002,
with the support of CSOs, but was eventually withdrawn due to the bill needing presidential
consent because of its financial implications. This illustrates the passion for ATI which CSOs have
demonstrated in Zambia’s past and present.

The Patriotic Front party re-ignited the debate concerning ATl in the country in 2011. One of the
campaign promises which the Patriotic Front party made was that ATI legislation would be
enacted during their term of office.

Animated by this new drive for ATl recognition, the Access to Information Coalition (the ATI
Coalition) was constituted in 2011. It is a coalition of CSOs which has worked tirelessly towards
making access to information a reality in Zambia. Through coordinated effort, CSOs in the ATI
Coalition have sought to bring to fulfilment the hopes raised in Zambia for transparent
government — a government that wants to invite its citizens to play an important role in building
up Zambia as a strong democratic nation. It has done this through sensitisation of the public as
to the importance of having access to information, through positive engagement with the
government in the development of ATl legislation, by petitioning Parliament to enact ATI, as well
as through dedicated research and advocacy efforts.

The Patriotic Front did not succeed in making access to information a reality for Zambia. It
established a task force in 2012 with the role of drafting a bill for enactment, and in fact a bill
was eventually drafted in June 2012. The country expected legislation for ATl to be in place by
the end of 2012. Regrettably, this never happened. Now, more than twenty years have passed
since Zambia’s hopes were raised for an access to information legislative framework.

But the New Dawn government has raised fresh hopes of legislation guaranteeing Zambians
access to information. In his speech marking the opening of the first session of the 13™ National
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Assembly, His Excellency President Hakainde Hichilema promised that his government would
“enhance media freedom and access to information by facilitating the establishment of a media
self-regulatory framework, and enacting legislation on access to information.”

The United Party for National Development (UPND) has made strides towards the enactment of
ATI legislation. Two validation meetings have taken place where a layman’s bill has been
presented for feedback by CSOs and other important stakeholders. Both validation meetings took
place at the Golden Peacock Hotel in February 2022 and in December 2022, the first and second
respectively. It is understood that a final version of the layman’s bill has been prepared by the
Ministry of Information and Media and had since been handed to the Ministry of Justice at the
end of January 2023.

The ATI Coalition wants to ensure that all the good efforts demonstrated by the UPND towards
the enactment of ATI legislation come to fruition. With this in mind, the ATI Coalition would like
to present briefly certain important points as to the necessity of access to information. Secondly,
the ATI Coalition would like to present its communal position on the gaps in the legislation that
has been handed to the Ministry of Justice.

The Importance of ATI

Firstly, ATl is good for business as it establishes transparency, accountability, and investor
confidence. Therefore, economic development in any part of the world is closely associated with
transparency and accountability, two attributes that attract investors.

Secondly, ATl builds trust between government and citizens. In an open and democratic society,
a government should be accountable to its citizens and voters. Accountability is about
information disclosure, which is the most practical way citizens can verify government decisions
and scrutinise their explanations. As it has been said, “democracy is government by explanation.”
By ensuring that Zambians have access to information, the government is dedicating itself to
transparency, accountability and a strong foundation for democracy.

Thirdly, ATl helps government to deliver better services to citizens. Experience of ATI legislation
in Southern Africa has shown that this legislation enables governments to be more responsive to
the needs of citizens. With ATI, citizens can be made more aware of the possibilities for their
participation in the decisions of government, and their input becomes an important tool which
helps governments to improve public service to their countries. Therefore, approached
positively, ATl legislation can be a valuable asset for any government in its efforts to build up a
nation.

Fourthly, ATI helps governments to fight corruption. ATl can assist the government to promote
better management of public funds and can enable the government to make better decisions
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that are well-informed and based on accurate information. Corruption has a lot to do with money
and power. ATI provides checks and balances to the abuse of both money and power. Where
money and power are checked, corruption does not thrive. ATl can be classified as among the
vehicles to prevent corruption.

Fifthly, ATl helps non-state actors to help government in legislation. The government often turns
to CSOs to assist in important research used to amend and/or reform legislation, and to carry out
constitutional obligations. Such aid which CSOs give to government requires access to
information to be done credibly and with distinction.

Issues of Concern in the ATI Bill

The ATI Coalition has been involved in both validation meetings that were held concerning the
layman’s bill which has been prepared by the Ministry of Information and Media. Relying on the
latest information about this layman’s bill that the ATI Coalition has access to, the following is a
summary of the key points that are of concern to the ATI Coalition:

1. Absence of a supremacy clause.

This clause stipulates that if the ATI legislation comes into conflict with other laws, then the ATI
legislation will have primacy in implementation. Without such a clause, the scope of the
legitimate application of ATl legislation may be radically and wrongfully restricted. For instance,
if information would be validly given to a person under the ATI legislation and under the
Constitution, but is unjustly restricted by an existing law, then the access to information would
be unfairly restricted without a supremacy clause. Any unjust law which would conflict with the
ATl legislation would therefore provide additional exceptions to access to information under the
ATl legislation. For this reason, the ATI Coalition is in favour of a supremacy clause.

2. The freedom of the Minister to make regulations under the ATI legislation should not
include the freedom to make additional exemptions of information.

This means that after the enactment of ATl legislation, the Minister would be given carte blanche
to create other exemptions which were not desired by the National Assembly and which may
unjustly restrict the access to information. For instance, the Minister should not be given the
freedom to exempt certain categories and classes of information from disclosure, which
categories and classes are not specifically mentioned in the ATI legislation. The ATI Coalition is
against any freedom given to government officials to unjustly restrict access to information and
therefore the ATI Coalition would not be in favour of this freedom by regulation given to the
Minister.



3. Absence of a clause regarding a transfer of requests.

If information is requested by an individual, and the public or private body which the individual
has requested this information from does not hold this information, then that particular body
should be obligated to transfer that request to the correct body. This is because there is a
potential here for an unjust denial of access to information. In order to have a practical access to
information, an individual should not have to engage in a prolonged search for this information.
Any unjust burden borne by an individual who is trying to access information is tantamount to a
refusal to grant access to that individual. Therefore, the individual should be helped as much as
is possible by the public body to know where to look for the information that they seek. For this
reason, the ATI Coalition is in favour of a clause regarding the transfer of a request to the
appropriate body.

4. There is a lack of sufficient and distinct protection afforded to whistle-blowers

Whistle-blowers can alert the government, and the public, of instances of corruption, as well as
any irregularities with regards access to information. If a person alerts the government or the
public as to instances of corruption or irregularities regarding access to information, they need
the protection of the law. The ATI bill does not have adequate protection of whistle-blowers.
Therefore, the ATI Coalition is in favour of a clause which gives sufficient protection to whistle-
blowers.

5. There is inadequate clause(s) regarding missing information

If an individual asks for information, the big question is: how much effort should a person in a
public or private body put into trying to find that information? If the ATI legislation does not
demand a reasonable amount of effort to find any information which is known to be held (or
should be held) by an appropriate public or private body, this would be tantamount to a refusal
of access to information. This is because an appropriate public or private body may choose to say
that the information is missing, rather than making it available to the individual. On the other
hand, the information requested may legitimately be missing. Therefore, the ATI Coalition would
be in favour of a clause which lists, in as much detail as possible, the reasonable steps which need
to be taken by the appropriate public or private body. Furthermore, the ATl Coalition would be
in favour of this clause ensuring that adequate reasons be given to individuals who have
requested information that subsequently turns out to be missing. This is because any appeal to
a refusal to provide information would need these reasons.

6. There is inadequate representation of Civil Society Organisations on the Commission

As envisaged and set up by the layman’s bill, is an ATI Commission, which would process any
appeals to requests to information. Incredibly, there are no representatives of Civil Society
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Organisations on this Commission. It is important that CSOs be represented on this Commission,
since CSOs have a legitimate interest in ensuring that they have access to information. If there is
an inadequate representation of CSOs on the Commission, then if any access to information is
unjustly restricted which may impact the work of CSOs or the legitimate interests of their
stakeholders, they would not have a voice to object to this unjust restriction. Since the ATI
Coalition is a coalition of CSOs interested in advocacy for ATl legislation, it is in favour of adequate
representation of CSOs on the Commission.

7. There is an inadequate budgetary support for the Commission

If the Commission is going to be the primary vehicle to process appeals for requests for
information, then there is a need to ensure that the Commission can function properly. In order
for the Commission to function properly, a sufficient budget needs to be provided to the
Commission. There is no clause in the ATl layman’s bill which ensures that the Commission has
access to adequate and sufficient funds in order to fulfil its role. Therefore, the ATI Coalition
would be in favour of a clause that ensures an adequate budget for the Commission.

8. There is no clause which says that a non-response should be deemed a refusal

If information is requested from a public or private body, and such a body refuses to answer the
request (with either a positive or negative response to the request), then this refusal should be
deemed to be a denial of the request. However, there is no clause in the ATl layman’s bill which
stipulates this. This can lead to an injustice. If the body in question refuses to answer the request,
the ATI legislation does not consider this to be a denial. In this situation, all a requester can do is
to wait until the body responds to the request. The requester cannot appeal a decision if a
decision has not been made. Therefore, the body in question can indefinitely delay the
application for information, without the requester being able to take this on appeal. This is
tantamount to a refusal of access to information. Therefore the ATI Coalition is in favour of a
clause which stipulates that a non-response to a request, within a stipulated period of time,
should be deemed a denial of the request by the body in question.

9. There is no process stipulated to declassify information

It is possible that there exists information that is currently classified, which in the light of the
Constitution and the ATI legislation, should be made available to individuals in Zambia. If this is
the case, there should be a process which an individual could follow which would result in the
declassification of this information. No such process is indicated in the ATl layman’s bill. A process
could be stipulated which would satisfy the need of the government to ensure sufficient
protection of sensitive information, while at the same time allowing the legitimate
declassification of information which needs to be shared with individuals. Therefore, the ATI



Coalition would be in favour of the inclusion of an adequate process of declassification of
information.

10. There must be an adequate protection of individuals against the costs of the provision
of information

If gaining access to information is too costly for individuals, this is the same as denying them
access to information, especially if they can’t afford the cost. The ATl layman’s bill does give some
protection of individuals against illegitimate costs of information. But the ATI Coalition is
concerned that this protection is wide enough and that it covers all the relevant stakeholders,
especially those with disabilities. The ATI Coalition would therefore support any clauses which
give protection to individuals against illegitimate costs which may be associated with the
provision of information.

Conclusion

The time is ripe for access to information legislation in Zambia. Zambia has been a signatory to
the International Covenant on Civil and Political Rights since 1991, and article 19 of this Covenant
stipulates that “everyone shall have...the freedom to seek, receive and impart information.”
Zambia has been a signatory to the African Charter on Human and People’s Rights since 1984,
and article 9 of the Charter says that “every individual shall have the right to receive information.”
The preamble of the Zambian Constitution (as amended in 2016) confirms “the equal worth of
women and men and their right to freely participate in, determine and build a sustainable
political, legal, economic and social order.” Such participation and building of a political, legal,
economic and social order is simply not possible without access to information. Therefore, the
ATI Coalition urges the Zambian Government not to delay in recognising the right of access to
information that will support the democratic institutions in this great country, and will leave a
lasting legacy for future Zambians to enjoy.

The following organisations are in support of this Position Paper:

Jesuit Centre for Theological Reflection

Misa Zambia

Panos Institute Southern Africa

The Southern African Centre for Constructive
Resolution of Disputes (SACCORD)

Internews

Operation Young Vote

Gears Initiative

Foundation for Democratic Process (FODEP)
Transparency International Zambia (TIZ)
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10. ActionAid Zambia

11. Civil Society for Poverty Reduction (CSPR)
12. Common Cause Zambia (CCZ)

13. Media Liaison Committee
14. Free Press Initiative

15. Non-Governmental Gender Organisations’ Coordinating Council (NGOCC)

16. Caritas Zambia
17. Media Network on Child Rights & Development
18. Bloggers of Zambia

19. Consumer Unity and Trust Society (CUTS)

20. Sister Kayula Lesa, RSC
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